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The objective of human rights due dili-
gence is to prevent and mitigate impacts
on people’s human rights. After identi-
fying their salient human rights issues,
companies need to take action to achieve
that objective. Prevention and mitigation
efforts are forward looking - they are
focused on attempting to stop potential
impacts from becoming actual impacts.

the talk’

Where this involves third parties, a com-
pany’s leverage over those third parties to
get them to change their behaviour - and
its ability to increase leverage, where
necessary - becomes crucial. Where ac-
tual impacts do occur, despite efforts to
prevent them, then the need for remedy
comes into the picture. Remedy is dis-
cussed in Chapter 3.8.
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SUMMARY OF GUIDANCE POINTS

Guidance point @ The relationship between embedding and integrating

Guidance point @ Understanding how the company is connected to
human rights impacts

Guidance point @ The role of leverage
Guidance point @ Exploring different types of leverage
Guidance point @ Identifying opportunities for leverage

Guidance point @ Terminating relationships

Guidance point o
The relationship between embedding and integrating

Chapter 3.2 explained the importance of embedding the
company’s commitment to respect human rights into its or-
ganisational DNA. Embedding is the macro-level process of
establishing the necessary internal structures, including or-
ganising responsibility for human rights and raising aware-
ness among staff of the importance of human rights to their
work, so that the commitment translates into a difference in
how business gets done.

Integration, by contrast, is the second step in the human
rights due diligence process; it is about taking the necessary
actions to prevent and mitigate specific human rights im-
pacts at the micro level. This will often involve very different
parts of the company. For example, preventing an impact on
the right to privacy by end-users of an ICT company’s prod-
ucts requires different action and involves different depart-
ments than efforts to mitigate child labour on family farmsin
aremote part of a food and beverage company’s supply chain.

Guidance point @
Understanding how the company is
connected to human rights impacts

The Guiding Principles recognise that there are different
ways in which companies can be involved with human rights
impacts, and that the nature of the responsibility to address
them is different in each of these scenarios. This is sum-
marised in the table below, which uses OHCHR’s guidance on
this topic.46

46. Except for ‘contribution in parallel’, the examples are from the Office of the UN High
Commissioner for Human Rights, “The Corporate Responsibility to Respect Human Rights:
An Interpretative Guide’, 2012, p.17.
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Three ways in which companies can be
Ived with humanr
EXAMPLES

Invo

Affected stakeholders

CONTRIBUTION

(two variations)

Contribution through
a business relationship

Affected stakeholders

Contribution in parallel

One or

more other
actors

Affected stakeholders

LINKAGE

(...to a company’s operations,
products or services through a

business relationship)

Affected stakeholders

> Routine racial discrimina-

tion by a restaurant in its
treatment of customers;
Exposure of factory workers
to hazardous working
conditions without adequate
safety equipment;

Being the sole or main
source of pollution in a
community’s drinking water
supply due to chemical
effluents from production
processes.

> Providing data about

Internet service users to a
government that uses the
data to trace and prosecute
political dissidents, contrary
to human rights;

Performing construction
and maintenance on a de-
tention camp where inmates
were allegedly subject to
inhumane treatment;
Targeting high-sugar foods
and drinks at children, with
an impact on child obesity;
Changing product
requirements for suppliers
repeatedly without adjusting
production deadlines

and prices, thus pushing
suppliers to breach labour
standards in order to deliver.

> Several companies in an area

release harmful effluent into
ariver. Each release is under
the legal limit but, together,
they lead to the water
becoming so polluted that
people downstream can no
longer use it, impacting their
livelihoods.

> Providing financial loans to

an enterprise for business
activities that, in breach of
agreed standards, result in
the eviction of communities;
Embroidery on a retail
company’s clothing products
being subcontracted by the
supplier to child labourers in
homes, counter to contractu-
al obligations;

Use of a company’s scanning
machines by medical insti-
tutions to screen pregnant
women for female fetuses

in order to facilitate their
abortion in favour of boys.
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Expectations of how companies should respond

to involvement w

th human rights impacts

MODE OF INVOLVEMENT

Company

Affected stakeholders

Where a company causes a
negative human rights impact,
it should take the necessary
steps to cease or prevent the
impact, and remediate it.

While addressing such impacts
will frequently be within a com-
pany’s control, leverage may be
relevant in certain instances,
such as where a company is
under pressure to take actions
that would harm human rights
(for example, by a government
or by the purchasing decisions
of a buyer).

CONTRIBUTION

(two variations)

Expectations of how companies
should respond to involvement
with human rights impacts

Contribution through
a business relationship

Company One or

more other
actors

Affected stakeholders

Affected stakeholders

Where a company contributes or may contribute to a negative human
rights impact, it should take the necessary steps to cease or prevent
its contribution, and use its leverage to mitigate any remaining impact
to the greatest extent possible. It should also take steps to ensure the
remediation of any actual impact that has occurred.

LINKAGE

(...to a company’s operations,
products or services through a
business relationship)

Affected stakeholders

Where a negative impact is
directly linked to a company’s
operations, products or
services through a business
relationship, the company has a
forward-looking responsibility
to seek to prevent the impact
from continuing or recurring.
(The business relationship may
be a direct one or with an entity
more remote in the company’s
value chain.)

The company has no responsi-
bility under the Guiding Princi-
ples to provide remedy for the
harm (although it may choose to
do so for other reasons).
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The nature of a company’s response in each of these three

scenarios (cause, contribution, linkage) varies according to:

» Whether the action required is solely forward-looking
(linkage), or also includes remedying (or contributing to
remedy for) past impacts (cause or contribution);

» Whether the company primarily needs to change its own
practices (cause and its own actions in a contribution sce-
nario), or to use leverage to effect change in the practices of
a third party (contribution and linkage).

The second table on the previous pageillustrates the different
expected responses. The rest of this section walks through
some examples of each scenario in more detail.

Cause

A small restaurant company gets a complaint from customers

that the staff in one of its restaurants routinely discriminate

against people of a certain race. After some investigation,
including hearing from the staff, it finds that the complaints
are substantiated. The company should then:

» Take action to prevent further discriminatory practices,
for example, by talking with the staff and providing appro-
priate training, ensuring that any staff who continue with
the practice are warned and reprimanded and, if someone
refuses to change their behaviour, consider terminating
their employment contract (while also taking into account
any negative human rights effects that could result from
such termination); and

» Put things right with the customers who were discriminat-
ed against, for example, through a formal apology, sharing
the actions the restaurant’s management have taken to pre-
vent such behaviour in the future, and potentially offering
some form of compensation.

Contribution

An apparel company places an order for a large number
of T-shirts with a supplier. The company then makes a
last-minute change to the type of stitching that it wants the
supplier to use. The supplier rushes to ensure that it has the
right number of workers available to make the altered design
in time to meet the company’s shipping deadline. Because its
capacity is stretched, the supplier pressures its workers to
work overtime and not to take the days off to which they are
entitled in order to meet the order on time.

This is a common scenario in the apparel and footwear sec-
tor. A growing number of brand and retail companies have
started to review their own purchasing practices to evaluate
how they might be contributing to worker abuses at the
supplier level through their own last-minute decisions. For
example, actions that the US clothing brand, Gap, has taken
to try to mitigate this risk include: +

47. wWww.goo.gl/Qgqxh3m
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» Working with a smaller,
consolidated supplier
base and through lon-
ger-term relationships
that help build a sense of
partnership and allow for
more honest conversa-
tions about the pressures
suppliers are under due
to the company’s own
purchasing practices;
Collecting data about sup-
plier performance to eval-
uate where the company
can help suppliers build
better capacity mana-
gement systems in their
own facilities;

» Developing training for
purchasing staff about
how their decisions can
directly impact workers
in supplier facilities to try
to avoid such outcomes.

v

Where an actual situation
like the one described above
occurs, the UN Guiding
Principles also expect the
purchasing company to con-
tribute to remedy for the af-
fected workers to the extent
of its own contribution to
the situation, for example,
ensuring that the supplier
allows them to claim all the
days off they were entitled
to and compensating work-
ers directly for the overtime
they performed.

48. Www.goo.gl/2Y5BGy
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ﬁ) COUNTRY INSIGHTS: TURKEY

v

Going ‘beyond audit’ to improve human rights

standards with suppliers

During the project workshop in Turkey, participants

discussed the limits of traditional social compliance

programmes and the need for innovative approaches to

tackle abuses of workers’ rights in supply chains.

Participants’ suggestions included:

Buying companies should not just “cut and run” when
they find an issue, but, rather, commit to work with
their suppliers to improve practices and investing in
relationships with them for the long term;

Companies should avoid sending conflicting messages
to suppliers by pressuring them for fast delivery of high
numbers of products on the one hand, while on the other
hand setting high expectations for respect for human rights;
There may be a cultural barrier for suppliers in admitting
to mistakes: buying companies should encourage and
incentivise suppliers to share their challenges so that
they can be jointly addressed;

Suppliers may need specific support to address certain
systemic issues, such as child labour, freedom of
association or women’s rights.

For more on this, see the Turkey case story on the project

website. See also Shift, ‘From Audit to Innovation: Advancing
Human Rights in Global Supply Chains’, 2013.%
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Linkage

A healthcare company makes compact, portable ultrasound
machines, which enable access to life-saving medical treat-
ment in remote regions. In one country where the company
sells the machines, there is endemic discrimination against
women, leading to strong social preferences for male chil-
dren. As a result, the company’s machines are used not only
to identify and treat actual illnesses and injuries, but also to
determine the sex of fetuses to enable early abortion of those
that arefemale. This practice contravenes national law, which
also requires manufacturers of such machines to ensure that
the practitioners they sell to have government certification
to use such machines. However, the law is weakly enforced
and the number of female live births has declined.

This was a real situation that GE Healthcare faced in its In-
dian business. Some of the steps the company took to
address the situation, and to ensure the company was not
contributing to human rights harms through a failure to take
sufficient precautions, included: 49

» Stepping up the training provided to all sales agents who
sold ultrasound machines, encouraging them to escalate the
issue to a manager if they had doubts about a potential prac-
titioner, and making clear that, ultimately, they should not
sell the equipment if those doubts could not be addressed;

» Adding explicit warnings about national legal require-
ments in all sales contracts and in all contracts with
dealerships in the country (through which many of their
products were sold);

» Posting warnings on the ultrasound machines themselves
about the law;

» Engaging with NGOs and other local stakeholders about
what actions to take;

» Pushing for industry-wide action on the issue through the
Confederation of Indian Industry;

» Collaborating in a public education campaign to raise aware-
ness of women’s and girls’ rights.

49. Www.goo.gl/FOAxQU
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Guidance point @
The role of leverage *°

Companies are expected to use leverage where they contrib-
ute to an impact together with one or more third parties, or
where an impact is linked to their operations, products or
services through a business relationship. Leverage is defined
as the ability to effect change in the wrongful practices of a
third party that causes harm. In other words, leverage is a
company’s ability to influence the behaviour of others.

Leverage is at the heart of what companies can realistically
be expected to do when faced with complex human rights
challenges. A dominant or influential commercial position
in a business relationship is likely to help a company’s ability
to use leverage. However, many companies are likely to face
situations in which they lack such a position and need to
think creatively about how to build sufficient leverage. Com-
panies need to distinguish how they are involved in a human
rights impact from their ability to use leverage to address
the impact.

Company experience shows that when these two discussions
get confused, a company’s perception of its responsibility to
take action can become tied to whether or not it has obvious
leverage. For example, in one case, a company had identified
that it had limited leverage over one of its business relation-
ships and concluded that it, therefore, had no responsibility
for human rights harms caused by the business concerned. A
more rigorous analysis would have shown that responsibility
did exist: there was a linkage between the impacts caused by
the third party and the company’s own services. This would
have created space for a more constructive discussion within
the company of the realities of its limited leverage, as well as
encouraging creative thinking about how the company could
increase its leverage. Instead, by confusing the issues, the
company found itself in a significant dispute with stakehold-
ers over the question of its responsibility and its reputation
was harmed as a result.

Companies are very familiar with using leverage in other
contexts — for example, in their lobbying efforts with gov-
ernments. Companies also need to think about these other
ways in which they use leverage and consider whether their
actions are consistent with their responsibility to respect
human rights.

50. The following guidance points draw on Shift, ‘Using Leverage in Business Relationships to
Reduce Human Rights Risks’, 2013, available at www.goo.gl/vVtUoN.

Leverage is
a company’s
ability to in-
fluence the
behaviour
of others.
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Guidance point Q
Exploring different types of leverage

Ultimately, leverage is about creating the opportunity to
change how people think and behave. In the context of the
Guiding Principles, it is about changing the thinking and be-
haviour of key people within a supplier, contractor, business
partner, customer, client or government, where that organi-
sation’s actions are increasing risk to human rights. There are
many steps a company can take to use leverage that could be
as simple as picking up the phone and calling an individual to
try to persuade or reason with them to change their approach.

One way to think about the different ways in which a compa-

ny could exercise leverage is to work through the following

types of leverage and think about whether and how each
could be relevant in a given situation:

A. Traditional commercial leverage: leverage that sits
within the activities a company routinely undertakes in
commercial relationships, such as contracting.

B. Broader business leverage: leverage that a company
can exercise on its own but through activities that are
not routine or typical in commercial relationships, such
as capacity building.

C. Leverage together with business partners: leverage
created through collective action with other companies
in or beyond the same industry.

D. Leverage through bilateral engagement: leverage gen-
erated through engaging bilaterally and separately with
one or more other actors, such as government, business
peers, an international organisation or a civil society
organisation.

E. Leverage through multi-stakeholder collaboration:
leverage generated through action collectively with busi-
ness peers, governments, international organisations
and/or civil society organisations.

The following table provides some examples of efforts to use
these different categories of leverage; it is not intended to be
an evaluation of their effectiveness in practice.

55. See Voluntary Principles on Security and Human Rights, ‘Model Clauses For Agreements
Between Government Security Forces And Companies With Respect To Security And Human
Rights’, available at www.goo.gl/3jYpz7.

56. www.goo.gl/IEimeB

57. Www.goo.gl/iVMFYF

58. BP, ‘Voluntary Principles on Security and Human Rights: Implementation Guideline’, (pp.8-11):
www.goo.gl/fyqujt

59. http://bettercoal.org/

60. www.goo.gl/cYgM3I
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Table: Examples of types of leverage

Form of leverage

Example

How is leverage built and used?

A. Traditional >
commercial
leverage

B. Broader 4
business
leverage

C. Leverage >
together with
business
partners

D. Leverage >
through
bilateral
engagement

E. Leverage 4
through
multi-
stakeholder
collaboration

DeFacto (see Turkey
case story online)

Extractive compa-
nies’ agreements
with public security
forcesss

AkzoNobel’s ‘suppli-
er support visits’s®

Boyner Group’s
Supplier Academy
for Women Entre-
preneurss”

BP training on hu-
man rights for public
and private security
forcess®

Bettercoal Code,
assessment pro-
gramme and report-
ing requirementss®

Unilever: Oxfam
report on labour
rights in Vietnam®°

H&M: CEO meeting
with the prime min-
ister of Bangladesh®

Accord on Fire and
Building Safety in
Bangladesh®*

Roundtable on
Sustainable Palm Oil
(RSPO)®s

The company includes a supplier’s sustainabil-
ity (including human rights) performance in its
broader supplier evaluation system, which informs
how orders are placed. Better performance leads to
longer relationships and higher volumes.

By including human rights provisions in their
contracts with government security forces, com-
panies create a mechanism for insisting that their
business partners respect human rights.

Through management support, feedback reports
and follow-up visits, the company helps suppliers
meet its standards and improve over time. Read
more on this in the box later in this section.

In addition to auditing working conditions, this
academy supports women entrepreneurs, includ-
ing through training, and works to decrease the
risk of discrimination against women as small
business owners in the supply chain. Read more on
this in the box in Chapter 4.

By providing human rights training to security
forces that guard its operations, BP aims to reduce
the likelihood that security-related human rights
impacts will occur around its operations.

Energy utility companies participating in the
Bettercoal initiative aim to increase their leverage
with their coal suppliers by jointly pushing them
towards improving standards and increasing trans-
parency on mining-related human rights impacts.

By giving Oxfam access to its operations and sup-
pliers in Vietnam and agreeing to a public report,
Unilever benefited from the organisation’s exper-
tise in addressing labour rights impacts in global
supply chains.

Through high-level engagement, H&M sought to
secure an increase in the (deeply inadequate) min-
imum wage for all garment and textile workers in
Bangladesh, including in its own supply chain.

The Accord aims to address a systemic problemin the
textile industry in Bangladesh by combining access
to multiple brands’ supply chains with the expertise
of key stakeholders, particularly trade unions

By increasing the number of companies adhering to
the RSPO standard, NGOs and other stakeholders
hope to raise standards in the palm oil industry,
leverage food companies’ buying power, and in-
crease the overall volume of certified palm oil.

61. Www.goo.gl/DOYNVW
62. http://bangladeshaccord.org/
63. http://www.rspo.org/
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Guidance point @
Identifying opportunities for leverage

It can be helpful to identify specific moments in a business

relationship when there may be a particular opportunity to

exercise leverage. For example, although a lender may have

limited leverage after a loan with a client is agreed, by build-

ing a requirement that the client reports on the implemen-

tation of an action plan to address human rights impacts, or

on the key issues raised through its grievance mechanism,

into the covenants attached to the loan, the lender creates

an opportunity for follow-up on human rights issues. Other

potential ‘moments of traction’ may include:

» Contract negotiation

» Licensing agreements/renewal

» Setting qualification criteria for bidding processes

» Periodic reports on the implementation of a service or plan
of action

» Renewal of service agreements

» Points when services or products require maintenance

» Disbursement of funds

» Monitoring or auditing requirements

» Provision of technical or advisory assistance

» Processes for investigating complaints.

Guidance point @
Terminating relationships

The Guiding Principles make clear that companies need to
think carefully before terminating a business relationship,
not least because of the risk of unforeseen negative human
rights impacts. For example, if child labour is found in a sup-
plier’s factory and the company simply terminates the rela-
tionship, the factory may dismiss the children who may then
enter into even riskier forms of work in order to help provide
income for their families. This is why leading approaches to
child labour do not result in immediate termination of rela-
tionships, but, rather, in responses that are informed by the
best interests of the child and that seek to protect them - for
example, by requiring that the factory continue to pay the
equivalent of the child’s wage to their family while the child
returns to school until they are of working age.

A company needsto consider the following factors when think-

ing about ending a relationship on human rights grounds:

» The severity of the negative impacts involved;

» The extent to which the company has tried to use leverage
and/or has run out of options for building further leverage;

» Whether or not the relationship is a crucial one for the
company (meaning, does it provide an essential product or
service for which no reasonable alternative exists); and

» Whether there would be other negative human rights im-
pacts as a result of ending the relationship.
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Building the option for termination on human rights grounds
into a relationship right from the start is an important source
ofleverageinitself, and the threat of termination can,in some
cases, be a powerful incentive for improved performance.

The decision tree below sets out how companies might use-
fully think about these factors in seeking to build and use
leverage - and, ultimately, in considering whether to end a
relationship.

Figure: Decision tree for using and building leverage®"

Do | have existing influence
over this third party?

‘L \l’ Can | use this influence Is this
m YES | —>BEE—>

to mitigate the risk? sufficient?

Can | increase my m m

influence through my
own actions?

\L \L Can that influence

oo — @

mitigate the risk?

Is this
sufficient?
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7]
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influence through m m

another entitg? < ....................................... ]

m YES Can that influence %%

mitigate the risk?

Is this
sufficient?

Can lincrease my \I’
influence through m m

collaborative action? < ....................................... L

\L \L Can that influence
[ no J ves ——-

mitigate the risk?
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sufficient?
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Can | replace this third \I’ \ !
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Be able to explain the
choice to continue with
this third party

64. Reproduced with permission of Shift.
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(@) LEARNING FROM PRACTICE

AKZONOBEL SUPPLIER SUPPORT VISITS

AkzoNobel, the Dutch-headquartered chemicals company, uses the supplier support
visits (SSV)¢® programme to provide guidance to suppliers and help them adjust over
time to the company’s requirements. The SSV programme is designed to develop long-
term local suppliers in emerging markets by raising their capability and performance.
According to AkzoNobel, the SSV programme is an important supplier management
tool and not an auditing programme. The supportive visits focus on critical suppliers,
are announced in advance and are carried out by teams from procurement and health,
safety and environment (HSE). The integrated teams request full cooperation from
management and ask to see into every corner of the supplier’s factory that they visit.

Formal follow-up visits by these teams are conducted to verify implementation of
agreed plans and overall progress. Awareness of, and compliance with, corporate
social responsibility is measured with continued support from local, cross-functional
AkzoNobel teams. Through the SSV programme AkzoNobel believes that it is able
to develop long-term relationships that focus on addressing systemic issues, and
suppliers tell the company that being part of the programme brings them recognition
in the market and further business opportunities.

‘\_) WRAPPING UP - COMMON PITFALLS TO AVOID

TAKING AN INCONSISTENT AND REACTIVE APPROACH

Often, human rights crises arise and a company struggles to respond. The purpose
of human rights due diligence is to develop proactive systems for addressing human
rights. When a situation does arise, a company can be prepared with a decision tree or
other similar tool for evaluating its involvement with an impact and the corresponding
action it is expected to take. Companies can find themselves in trouble when they
adopt inconsistent approaches to situations where they are linked to an impact,
because they are driven by the priority the business attaches to the relationship, or
the particular country context, and not by the severity of the harm and the company’s
responsibility to take forward-looking action.

ASSUMING THAT YOU CAN ONLY BE LINKED TO AN IMPACT

Human rights due diligence can help a company ensure that it is not contributing to
an impact: it can help a company move from a situation of potential contribution to
one of linkage. By identifying impacts and seeking to use leverage to mitigate the risk
that third parties will continue to cause those impacts, a company can demonstrate
that it is meeting its responsibility to respect and is not contributing through its own
activities. But this requires ongoing efforts; otherwise, over time, stakeholders will start
to question how a company could not have known that an impact was continuing and
that its efforts were not proving effective, as has happened, for example, with conflict
minerals or child labour in cotton production in Uzbekistan. So companies should not
simply assume that just because their initial evaluation is one of linkage, that this will
always remain so.

% 65. www.goo.gl/l[EimeB
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Some suggestions for SMEs

'

Informal, internal steps can be important

For smaller companies, taking action can often involve
informal steps aimed at changing attitudes among staff and
making clear that certain behaviour is not an accepted part
of the organisation’s culture.

Team up with others

Where a smaller company is linked to a human rights impact
through a business relationship, it may be possible to exer-
cise leverage to get that party to change its behaviour where
it is also a small enterprise. Where the third party is larger,
or much larger, in size, it will be important to team up with
others to try to exert leverage. This could involve collaborat-
ing with suppliers, customers, business associations, trade
unions or public authorities, depending on the situation. <

Key sources and websites
+ UN Guiding Principles

Reporting Framework,
particularly Part C4.
www.UNGPReporting.org

ILO-IOE Child Labour
Guidance Tool for
Business: How to Do
Business with Respect
for Children’s Right to be
Free from Child Labour,
2015, provides suggestions
for due diligence on the
specificissue of child
labour
www.goo.gl/KqTU6I

UN Global Compact
and Verisk Maplecroft,
Human Rights and
Business Dilemmas
Forum

http://hrbdf.or

Oxfam Novib, ‘Multi-
stakeholder Engagement
in Agribusiness Sectors’,
2015
www.goo.gl/AO3BFs
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